
DIGEST: 

1. 

2. 

3 .  

4 .  

Although contracting officer has broad 
discretion to cancel a solicitation, 
because of the potential adverse impact 
on the competitive system of canceling an 
invitqtion for bids after bid opening, 
regulations require a compelling reason 
for such action. 

Fact that some terms of invitation for 
bids are in some way deficient does not, 
of itself, constitute a compelling reason 
to cancel. Contracting officer must con- 
sider whether other bidders would be 
prejudiced by an award under the solici- 
tation and whether Government's needs 
would be met if the award were made. 

When solicitation sets forth complete 
evaluation scheme, accurately reflects 
agency's intentions, and does not mislead 
any bidders, the fact that precise calcu- 
lation needed to evaluate bid prices for 
one of 32 line items--or the need for 
such a calculation--was not explicitly 
pointed out is not a s5licitation defi- 
ciency. 

Whcn,bidder completes item intended by 
abency to be used in determining respon- 
sibility by listing make and model of 
equipment to bs used other than that 
specified as acceptable, agency cannot 
ignore this information since it ren- 
ders bid nonresponsive. 

I ,  I '  
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5 .  On resolicitation, when number of bidders 
is reduced from 12 to 4 ,  and two pre- 
viously lowest bidders have changed their 
prices, auction situation has been 
created and integrity of the competitive 
system has been undermined by unnecessary 
cancellation of invitation for bids. 

Twehous Excavating Company, Inc. protests the 
% Department of Agriculture's cancellation of invitation 

for bids No. SCS-4-MO-82, covering reconstruction of 
an abandoned mine site in Randolph County, Missouri. 
The agency's Soil Conservation Service (SCS) justified 
the cancel'lation after bid opening on grounds that its 
intended method of evaluation was not clear to bidders 
and, during development of the protest, awarded a con- 
tract to Magruder Construction Company under a revised 
solicitation. 

Because we find that award should have been made 
under the canceled solicitation, we sustain the pro- 
test. 

The Canceled Solicitation: 

The solicitation, issued April 22 with an opening 
date of May 2 7 ,  1982, called for prices on 32 line 
items, including mobilization, labor, materials, and 
rental of various types of equipment that would be 
used by the contractor under supervision of the Gov- 
ernment's project engineer. One award was to be made 
to the bidder with the lowest total evaluated price. 

For equipment items, bidders were to list hourly 
rates for different classes--defined by net engine 
horsepower--of crawler tractors and self-propelled 
scrapers. Some items indicated that more than one 
class of equipment would be acceptable; for these, the 
bid schedule showed the number of hours SCS estimated 
would be required to perform the contract with the 
smallest class of equipment and established evaluation 
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factors t h a t  would be  used  to  compare prices f o r  
larger,  more e f f i c i e n t  equ ipmen t .  Fo r  crawler 
t ractors ,  t h e s e  were a s  f o l l o w s :  

Tractor N e t  Eng ine  E v a l u a t i o n  
Class  Horsepower - F a c t o r  

I 
I1 
I11 
I V  

100  - 150  
151 - 200 
201 - 300 
over 300 

1.0 
1.4 
2.0 
2.7 

The a g e n c y  r epor t  i l l u s t r a t e s  a p p l i c a t i o n  o f  these 
factors t o  a n  h y p o t h e t i c a l  l i n e  item f o r  which  o n l y  
a Class I ,  11, or 111 ( b u t  n o t  Class I V )  t r ac to r  is 
acceptable,  w i t h  C las s  I t o  b e  used f o r  a n  e s t i n a t e d  
1,OO 0 h o u r s  : 

T r a c t o r  H o u r l y  E v a l u a t e d  
B i d d e r  Class  Rate P r i c e  

A I $40 $40,000 
B I1 $60  $42,857 ($60,000 * 1 . 4 )  
C I11 $79 $39,500 ( $ 7 9 , 0 0 0  t 2) 

B i d d e r  C i s  t h e  a p p a r e n t  l o w  b idde r  f o r  t h i s  i t e m  and ,  
as SCS p o i n t s  o u t ,  a b i d d e r  o f f e r i n g  a Class I V  t rac-  
tor would b e  n o n r e s p o n s i v e .  

On a separate s c h e d u l e ,  b i d d e r s  were t o  i d e n t i f y  
t h e  m a n u f a c t u r e r ,  model number,  s e r i a l  number,  and 
year o f  t h e  e q u i p m e n t  o f f e r e d  f o r  e a c h  l i n e  i t e m .  ( A  
s o l i c i t a t i o n  amendment a l so  r e q u i r e d  b i d d e r s  t o  i n d i -  
cate t h e  c l a s s  of  e q u i p m e n t  o f f e r e d  f o r  e a c h  i t em;  
however , s i n c e  no  b i d d e r  a c t u a l l y  p r o v i d e d  t h i s  i n f o r -  
m a t i o n ,  SCS d e t e r m i n e d  it f rom t h e  make and  model 
l i s t e d .  1 

E v a l u a t i o n  of B i d s :  - 

W e l v e  b i d d e r s  r e s p o n d e d  to  t h e  c a n c e l e d  so l i c i -  
t a t i o n .  Magruder  w a s  a p p a r e n t  l o w  b i d d e r  a t  $347,550,  
w i t h  Twehous second-low a t  $392,491.50.  T h r e e  h i g h e r  
b i d s  were declared n o n r e s p o n s i v e ,  two f o r  r e a s o n s  n o t  
r e l a t e d  t o  e q u i p m e n t  and a t h i r d ,  Ozark C o n t r a c t o r s ,  
because i t  l i s t e d  e q u i p m e n t  other t h a n  t h e  c l a s s  
specified f o r  c e r t a i n  items. 

SCS's  j u s t i f i c a t i o n  f o r  . c a n c e l i n g  t h e  i n v i t a t i o n  
a f t e r  o p e n i n g  r e l a t e s  to a p p l i c a t i o n  of e v a l u a t i o n  
factors to  t h e  r e m a i n i n g ,  b i d s .  F o r  items s p e c i f y i n g  
o n l y  one c l a s s  oE e q u i p m e n t ,  h o u r l y  ra tes  were s i m p l y  
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e x t e n d e d .  F o r  items s p e c i f y i n g  more t h a n  o n e  c lass ,  
SCS s t a t e s  t h a t  i n  some cases ( f o r  example ,  Items 28 
and 29 ,  which  ca l led  f o r  Class  I, 11, 111, o r  IV scra- 
pers) t h e  e v a l u a t i o n  f a c t o r s  worked w e l l .  However, 
for i t e m  27 ,  which  ca l l ed  f o r  a Class I11 or IV trac- 
to r ,  SCS p o i n t s  o u t  t h a t  b i d  pr ices  c o u l d  n o t  be com- 
p a r e d  d i r e c t l y .  Given  t h e  740 h o u r s  shown i n  t h e  
s o l i c i t a t i o n  a s  r e q u i r e d  f o r  a Class I11 t r ac to r  ( t h e  
smallest a c c e p t a b l e  c l a s s  f o r  t h i s  i t e m ) ,  i t  w a s  
n e c e s s a r y  to  c a l c u l a t e  t h e  number o f  h o u r s  t h a t  wou ld  
be r e q u i r e d  f o r  a Class  I t ractor  b e f o r e  e v a l u a t i n g  a 
b i d  f o r  a Class  IV t r ac to r .  S i n c e  C las s  I11 e q u i p -  
men t ,  a s  i n d i c a t e d  by t h e  e v a l u a t i o n  f a c t o r s ,  was con- 
s i d e r e d  t k i c e  as  e f f i c i e n t  a s  Class  I e q u i p m e n t ,  t h e  
a g e n c y  ca l cu la t ed  a s  f o l l o w s :  

740 h o u r s  x 2 = 1 , 4 8 0  h o u r s  (Class  I )  
1 , 4 8 0  h o u r s  f 2.7 = 548 h o u r s  (C las s  IV) 

Once t h i s  c a l c u l a t i o n  w a s  made, SCS c o u l d  compare t h e  
e x t e n d e d  h o u r l y  ra te  f o r  a Class I11 t rac tor  w i t h  t h a t  
for a Class  IV t rac tor .  

B e c a u s e  t h e s e  s teps  were n o t  f u l l y  d e s c r i b e d  i n  
t h e  s o l i c i t a t i o n ,  t h e  c o n t r a c t i n g  o f f i c e r  d e t e r m i n e d  
t h a t  c a n c e l l a t i o n  w a s  j u s t i f i e d  e v e n  t h o u g h  b i d  p r ices  
had b e e n  e x p o s e d .  

GAO A n a l y s i s :  

W e  d i s a g r e e  w i t h  t h i s  d e t e r m i n a t i o n .  A l though  a 
c o n t r a c t i n g  o f f i c e r  h a s  b r o a d  d i s c r e t i o n  i n  c a n c e l i n g  
a n  i n v i t a t i o n  f o r  b i d s ,  b e c a u s e  o f  t h e  p o t e n t i a l  
a d v e r s e  impact on  t h e  c o m p e t i t i v e  s y s t e m  of s u c h  
a c t i o n ,  a f t e r  b i d  o p e n i n g  a c o m p e l l i n g  r e a s o n  is 
r e q u i r e d .  Federal  P r o c u r e m e n t  R e g u l a t i o n s  S 1-2.404-1 
(1964 e d . ) .  The f a c t  t h a t  some terms o f  a n  i n v i t a t i o n  
are i n  some way d e f i c i e n t  does n o t ,  o f  i t s e l f ,  
c o n s t i t u t e  a c o m p e l l i n g  r e a s o n  t o  c a n c e l .  Our O f f i c e  
g e n e r a l l y  r e g a r d s  c a n c e l l a t i o n  a f t e r  o p e n i n g  a s  
i n a p p r o p r i a t e  when o t h e r  b i d d e r s  would n o t  be 
p r e j u d i c e d  by a n  award u n d e r  t h e  o s t e n s i b l y  d e f i c i e n t  
s o l i c i t a t i o n ,  K i l d  Floor Machine C o . ,  B-196419, Febru-  
ary 1 9 ,  1980,  80-1 C P D  1 4 0 ,  and w G n  s u c h  a n  award 
would s e r v e  t h e  a c t u a l  n e e d s  o f  t h e  Government.  GAF -~ 

C o r p o r a t i o n  e t  a l . ,  53 Comp. Gen. 586 ( 1 9 7 4 1 ,  74-1 CPD 
68. See a l s o  LYAC S e r v i c e s ,  L t d . ,  6 1  Comp.  Gen. 205 
( 1 9 8 2 ) r  8 2 - r C P D  46. 
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Here, prices for C las s  I11 and I V  t r ac to r s  unde r  
Item 27 c o u l d  n o t  b e  compared d i r e c t l y .  However, it 
was a p p a r e n t  f rom t h e  s o l i c i t a t i o n  t h a t  a l l  prices 
were t o  b e  e v a l u a t e d  a c c o r d i n g  to  t h e  s i z e  and e f f i -  
c i e n c y  of t h e  equ ipmen t  o f f e r e d .  W h i l e  o b v i o u s l y  SCS 
would have  had to  make a simple m a t h e m a t i c a l  c a l c u l a -  
t i o n  i n  order to  e v a l u a t e  b i d  p r i c e s  f o r  Item 27, t h e  
f a c t  t h a t  t h e  c a l c u l a t i o n - - o r  t h e  need  f o r  it--was n o t  
e x p l i c i t l y  p o i n t e d  o u t  i s  n o t ,  i n  o u r  v i ew,  a so l i c i -  

I t a t i o n  d e f i c i e n c y .  The c o m p l e t e  e v a l u a t i o n  scheme was 
set  f o r t h ,  i t  a c c u r a t e l y  r e f l e c t e d  w h a t  t h e  a g e n c y  
i n t e n d e d  t o  do ,  and  i n s o f a r  as  t h e  record i n d i c a t e s ,  
it m i s l e d  n o  o n e .  

* 

Moreover ,  e v e n  i f  i t  c o u l d  b e  a r g u e d  t h a t  t h e  
e v a l u a t i o n  s e c t i o n  w a s  d e f i c i e n t ,  w e  would see no  
p r e j u d i c e  t o  any  b i d d e r  h e r e .  I n  t h i s  r e g a r d ,  w e  
t h i n k  t h e  l o w  Magruder  b i d  s h o u l d  have  b e e n  viewed a s  
n o n r e s p o n s i v e  t o  Items 25 ana  26,  and t h a t  Magruder  
s h o u l d  n o t  have  been  c o n s i d e r e d  f o r  award.  We view 
M a g r u d e r ' s  b i d  as  n o n r e s p o n s i v e  b e c a u s e  Magrude r ,  
w h i l e  t a k i n g  no  e x c e p t i o n  o n  t h e  b i d  s c h e d u l e  t o  t h e  
r e q u i r e m e n t  f o r  a Class  I1 t rac tor  f o r  Item 25 and a 
Class  I V  t r ac to r  f o r  I t e m  26 ,  by  l i s t i n g  a make and 
model  o n  t h e  e q u i p m e n t - o f f e r e d  l i s t  i n d i c a t e d  t h a t  it 
would s u p p l y  Class  I11 t rac tors  f o r  b o t h  items. 

SCS a d v i s e s  u s  t h a t  f o r  items s u c h  a s  t h e s e ,  f o r  
which o n l y  o n e  c lass  o f  e q u i p m e n t  was s p e c i f i e d ,  t h e  
e q u i p m e n t - o f f e r e d  l i s t  was used  to  d e t e r m i n e  whe the r  a 
b i d d e r  w a s  r e s p o n s i b l e ,  i . e . ,  to  show e x a c t l y  w h a t  
e q u i p m e n t  t h e  c o n t r a c t o r  w o u l d  have  a v a i l a b l e  f o r  con- 
t r a c t  p e r f o r m a n c e .  A b i d d e r ' s  f a i l u r e  t o  compiete 
t h e s e  items was c o n s i d e r e d  a minor  o v e r s i g h t ,  SCS 
s t a t e s ,  and  w a s  i g n o r e d .  W e  do n o t  b e l i e v e ,  however ,  
t h a t  SCS c o u l d  i g n o r e  M a g r u d e r ' s  i n s e r t i o n  of a make 
and model  i n d i c a t i n g  t h a t  i t  w a s  o f f e r i n g  a c lass  o f  
t rac tor  o t h e r  t h a n  t h a t  s p e c i f i e d  f o r  I t e m s  25 and 
26. I n f o r m a t i o n  s u b m i t t e d  w i t h  a b i d  which  is  
i n t e n d e d  t o  r e f l e c t  o n  t h e  b i d d e r ' s  r e s p o n s i b i l i t y  may 
n o n e t h e l e s s  r e n d e r  a b i d  n o n r e s p o n s i v e  when i t  i n d i -  
cates t h a t  t h e  b i d d e r  does n o t  i n t e n d  to  comply w i t h  a 
material  r e q u i r e m e n t .  P a l m e t  t o  E n t e r p r i s e s  ,I Inc. e t  
al., E-193843, A u s u s t  1, 1979 .  79-2 CPD 7 4 .  modif ied .  - - 
o n  o t h e r  grounds ,*K.P.  Food S e r v i c e s ,  Inc. ;  60 Comp. 
Gen. 1 ( 1 9 8 0 ) ,  82-1 C P D  289; T e s t  D r i l l i n s  S e r v i c e  - Co., B-189682, September 1 5 ;  1977 ,  77-2 C P D  193.  
Moreover ,  SCS i n f o r m a l l y  a d v i s e s  u s  t h a t  c e r t a i n  s i z e  
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tractors were specified for certain items because of 
space and traffic patterns at the abandoned mine site, 
SO it appears that the classes specified for Items 25 
and 26 were material requirements, representing S C S ' s  
minimum needs. Therefore, the bid should have been 
rejected as nonresponsive. 

Twehous, the second-low bidder, offered a Class 
111 tractor for Item 27, so that evaluation of its bid 
for that item merely required multiplication of the 
hourly rate by the number of hours shown in the solic- 
itation. We fail to see how any of the other bidders, 
whose total evaluated prices, ranging up to $1,004,062, 
were substantially higher, could have been prejudiced 
by such p evaluation. 

Therefore, assuming that Twehous was otherwise 
responsive and responsible, it appears that an award to 
it under the original solicitation would serve the 
Government's needs and would prejudice no other bidder. 

In the reissued solicitation, No. SCS-5-MO-82, the 
agency eliminated evaluation factors and the equipment- 
offered list and merely specified minimum and maximum 
sizes of equipment for each line item. SCS does not 

evaluation factors had distorted bid prices or were 
otherwise inaccurate, but only indicates that evalu- 
ation on the basis of price alone under the reissued 
solicitation was less complicated and/or confusing. 
The minimums and maximums for individual line items are 
such that the same size equipment generally is speci- 
fied for the same itens under both the original and the 
reissued solicitations. 

. suggest that this change was necessary because the 

A t  opening on July 15, 1982, only four bidders 
responded. Nagruder was l o w  at $356,829.50 and, as 
indicated above, was awarded the contract on Septem- 
ber 13, 1982. In our opinioR, the effect of the 
resolicitation was to give Magruder, a nonresponsive 
bidder on two items under the canceled solicitation, an 
opportunity to become responsive--which it did. 
Furthermore, because the number of bidders was reduced 
by eight, and because the two previously lowest bidders 
changed their prices but not their relative standing 
(Magruder was higher and Twehous lower under the 
reissued solicitation), it appears that an auction 
situation was created and that the integrity of the 
competitive sytem was undermined by the cancellation. 
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See general-ly Professional Materials Handling Co., 
Inc. --Recons<aera tion, R-205969 . 2 and 3 1 2 C 5 9  69 . 3, 
May 28 ,  1 9 g 2 ,  6 1  Comp. Gen. 
involving an auction situation). 

- -- - , 82-1 CPD 501 (also - 
The protest is sustained. 

Corrective Action: 

The SCS advised us in late November that 
Magruder had completed approximately 1 7  percent of the 
work under the contract; termination costs at that 
time were gstimated at $5,000. By mid-January, how- 
ever, this estimate had increased substantially, based 
on SCS's assumption that the contractor has incurred 
more than $100,000 in costs for purchase or lease and 
operation of heavy equipment. On the record before 
usf  it' is not clear whether termination would be in 
the best interest of the Government. 

We therefore recommend that the agency immedi- 
ately issue a stop order and determine (1) whether I 

Twehous would be willing and able to complete the con- 
-tract at the unit prices it originally bid and ( 2 )  if 

sof precisely how expensive it would be to terminate 
Magruder's contract for the convenience of the Govern- 
ment. The contractor should substantiate costs of 
labor, materials, and equipment. By letter of today, 
we are requesting the Secretary of Agriculture to 
advise us of the agency's recommendation on the basis 
of this information. 

Since this decision contains a recommendation for 
corrective action, we are furnishing copies to the 
Senate Committees on Governmental Affairs and Appro- 
priations and the House Committees on Government 
Operations and Appropriations in accordance with 31 
U . S . C .  S 720, as adopted by Public Law 97-258 
(formerly 31 U.S.C. § 1176 (1976)). This section 
requires the submission of written statements by the 
agency to the committees concerning the action taken 
with respect to our recommendation. 

k u ! k q . & ~  
Comptrolle General I of the United States 
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